REGARDING CEDAR LAKE WATER LEVELS LOWERED BY THE LAKEWOOD SHORES DRAIN
· The state’s (DEQ or DNR) interest in Cedar Lake water levels as it relates to the unintended consequences of the effects of the Lakewood Shores Drain, would be: does this violate a public trust?
· The DEQ shares Public Trust Responsibilities with the DNR, EPA, USFWS, and US Army Corps of Engineers.  The DEQ tends to act on Public Trust in view of the applicable state regulations (such as Part 301, Inland Lakes and Streams, Regulations) and the DNR tends to act on Public Trust in view of it’s role as a Land Manager (including public accesses) and regulations implemented by the DNR (such as game laws).  Please keep in mind that Public Trust is a concept (Right) that has standing in Common Law, but it is not a regulation (State or Federal Law).
· The DNR would be the more likely state organization to get involved in public trust related to Cedar Lake water levels due to the effects on fishing, boating, etc., and we should discuss this with Steve Sendek.
· However, considering the particulars of our situation it is very unlikely that the DNR would be interested in getting litigious over the lake level issues of Cedar Lake.

· Just as a general observation, the DEQ/DNR have not enjoyed much success litigating drain commissioner matters when an established drain district was recorded prior to 1980.

· The current focus of state natural resources organizations is the restoration of natural environments to their “pre-settlement” conditions.  Cedar Lake’s pre-settlement condition was one of, a seasonally flooded wetland area for much of it’s area, with significant portions permanently covered by some amount of water.  The water levels became more reliably “lake like” after the spillways were installed in the 50’s (a non-natural modification to the impoundment’s environment).  
· However, in our favor, we do have a court ordered “legal, normal lake level”.

· All things considered, it is unlikely that the state would get involved in any dispute with the drain commission over the lake lowering effects of the drain, and as far as the water level lowering effects of the drain, there is no apparent regulatory violation.
REGARDING THE ADVERSE AFFECTS OF THE LAKEWOOD SHORES DRAIN ON WETLAND AREAS
· Doug Morse will be coming out to Lakewood Shores in the spring after the thaw to do an “eyeball” examination of the status of the wetland in Lakewood Shores.  This will be nothing like a formal wetlands assessment.  He will focus on plant life.  There are plants that are typical of wetlands, plants that are typical of transition areas, and plants that are typical of uplands.  Doug will see if he can determine the effects of the drain on the wetland areas of Lakewood.  For instance, if the area(s) have old growth wetland plants, but show signs of new upland plant growth, then he’ll be able to determine that a wetland area was dewatered around the time that the upland plants began to grow.  From this he may be able to tell the effects of the drain on the wetland areas.

· While this may give indication that wetland areas were, in fact, inappropriately drained off, the point of this is one of pure assessment, what wetland areas have been compromised, and what wetland areas remain to be protected.

· As far as wetlands violations that might have occurred; 

· In the 70’s wetlands protection legislation was enacted nationally and October, 1980 at the state level.  Any conditions affecting wetlands (i.e. the Lake Wood Drain) that were in place prior to that are exempted.  The Lakewood Shores Drainage District was initially defined in 1969; pre-wetlands protection regulations.

· The specifics of the Lakewood Drainage District creation raise some question about that.  The district was created in 1969 with the stipulation that it would be privately maintained.  In 1988 the county re-defined the district assuming responsibility for its maintenance.  MAYBE, that MIGHT overcome the exemption thing, but even if it does, the statute of limitations on violations is normally 6 years (with some exceptions, but only for an added year or 2).  The 1988 designation of the Lakewood Shores Drainage District is more than 10 years ago.  Well beyond the statute of limitations.  So, violations or no, there is no enforceable action regarding either the creation of the drainage district, or the effects of that drain, that can be taken by the DEQ.
· The existing drain can be repaired and maintained, regardless of its effects on the wetland.

· What needs further clarification is the scope of work that can be done in the Lakewood Shores Drainage District without DEQ wetlands considerations.  There is a possibility that ANY work, be it maintenance of the existing drain, or additions or improvements that take the drain beyond the scope of the existing drain, but remain within the bounds of the originally defined drainage district, would also be exempt from DEQ wetlands impact oversight.  Doug is checking this out.

· We should monitor for new building efforts in sensitive wetland areas and report them to Doug Morse.

WMP WETLANDS PROTECTION
· In the WMP effort some of us are hoping to establish local wetlands protection ordinances to protect sensitive watershed lands and other areas that are beyond the watershed, but still have an impact on the lake & its watershed.  The DEQ will, for $100, do a “pre-application wetlands evaluation meeting” on a potential building site.  They will make a determination if the potential building site is, in fact, a wetland area.  We could use this.  For instance, we could fashion an ordinance that says, if you intend on building in Lakewood Shores or the Greenbush Swamp, you must 1st have this meeting with the DEQ (at the owner’s expense) & if the DEQ defines the area as a wetland area, you cannot build there….or however we’d choose to word it. 
